STATE OF CALIFORNIA -« HEALTH AND WELFARE AGENCY

mund G. Brown Jr., Governo

DEPARTMENT OF BENEFIT PAYMENTS

744 P Street
Sacramento, California 95814

February 7, 1975

ALL-COUNTY LETTER NO. 75-36
TO: ALL COUNTY WELFARE DIRECTORS

SUBJECT: VARELA ET AL. v. SWOAP ET AIL.

REFERENCE :

On February 4, 1975, Sacramento County Superior Court Judge
Irving H. Perluss signed a Preliminary Injunction implementing
a Memorandum Opinion filed in the subject case on December 18,
1974. To comply with the Preliminary Injunction, which is
effective as of the date of service, February 5, 1975, you are
instructed as follows:

1. The October 31, 1973 letter addressed to All County
Welfare Directors by David B. Swoap (subject: "Aigd
to Aliens") is hereby rescinded.

2. The public assistance eligibility of an alien who has
completed an Alien Status Verification form (WR 6)
shall not be terminated solely because the Immigration
and Naturalization Service has been unable to identify
any record relating to such alien. Any recipient who
has been terminated solely for such reason since
February 5, 1975, shall have his public assistance
eligibility restored, retroactive to the date the
eligibility was terminated.

3. The current Alien Status Verification form (WR 6) shall
be continued in use until it is revised, but no alien
applicant or recipient shall be requested to complete
this form until it is modified by deleting the words
"ig in the country legally and" in part B of th
certification. /N e ety oo W “
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4, Determination of the eligibility of alien applicants
for AFDC and use of the WR 2 form shall be consistent
with the foregoing procedures.

The foregoing instructions are interim measures to comply with
the Preliminary Injunction. Emergency regulations clarifying
eligibility determination and verification procedures for aliens
will be adopted shortly. The WR 2 and the WR 6 forms will also
be revised.

Questions concerning implementation of the Preliminary Injunction
in this case should be addressed to the AFDC Program Operations
Bureau (916) 445-4458.

Copies of the Preliminary Injunction and the Memorandum Opinion
are attached.

Sincerely,

R’

JEROLD A. PROD T
Acting Director

Attachments

cc: CWDA
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IN THE SUPERIOR COURT OF THE STATE OF CALIFCRNIA
IN AND FOR THE COUNTY OF SACRAMENTO
RAFAELA VARELA, et al,

. 0
Plaintiffs, PRELIMINARY m.zwc&r%p%oRsﬁ
- 3 .

—V—
No. 251426 F“ed oo
DAVID SYWOAFP, ¢t al, H;,a} :
Rl
Defendants. mﬁﬂ.g_ ¥
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The application for a Preliminary In]ﬁﬁgtlon made herein
came on regularly to be heard on November 14, 1974 pursuant to a

Hotice of Motion of Plaintiffs. PETER SCHEY, LEGAL AID SOCIETY OF

SaN DIEGC, appeared as counsel for Plaintiffs and THOMAS E. WARRIWEg

Deputy Attorney General, appeared as counsel for Defendants.

Proaf having heen made to the satisfaction of the Caurt,
the matter having been submitted to the Court, it appears to the
Court that Defendant DAVID SWOAP'S letter TO ALL COUNTY WELFARE
DIRECTORS of October 31, 1973 violates Government Code § 11373 in
that the requirements set forth in said October 31, 1973 letter as
to what an alien must certify to in order to be eligible for public
assistance are inconsistent with, alter the scope of and impair W&l
§ 11104.

Furthermore, it appears to the Court that the last sentand
of EAS § 42~407.131 and Defendant's form designated WR-6 violate
Governmenﬁ Code § 11373 in that EAS § 42-407.131 and the WR-6 which
require public assistance benefits to terminate if the U.S. Immigraj
tion and Haturalization Service (INS) is unable to verify the alien

status and replies to the County Welfare Department that it has no
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of aliens for public assistance benefits and; -

record of the alien, are inconsistent with, alter the scope df aﬁd
impair W&I Code § 11104. It therefore appears to the Court that
there 1s a reasonable possibility that Plaintiffs will prevail on
the merits.

-
NOW, THEREFORE, IT IS HEREBY ORDERED that during the pen-

dzncy of this action, Defendant, STATE DBEPAWTHENT OF BEIUEFTT PAYMERY{:

and Defendant, DAVID SWOAP, his successors in office, officers, agent

employees, representatives, and all péfsons acting in concert or par
ticipating with him or subject to his control or supervision includ-
ing all County Welfare Directors, shall be and are hereby effective
immediately prohibited and enjoined from:

1.” Using Defendant's DAVID SWOAP'S Letter TO ALL COUNTY

WELFARE DIRECTORS of October 31, 1873 in determining the eligibility

2. Using the last sentance of EAS § 42-407.131 and De-

fendant's form designated WR-6 when INS replies that it has no re-

cord of the alien as a basis to terminate public assistance benefitd.

DATED: rgp A - 1975

IRYING B PTLUS:

IRVING H. PERLUSS
JUDGE OF THE SUPERIOR COURT

Sviuesy:
W, N GLwiiy CLERK
Ly . SUCAXLE
DEFUTY CLERK
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SACRAMENTO
RAFAELA VARELA, et al., NO. 251426 DEPT. 12
Plaintiffs,
MEMORANDUM OPINICN
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Vs,

DAVID SWOAP, et al .r

Defendants.

e L O R

- Extrinsic aids are not necessary to ascertain the legisla
tive intent in enacting Section 11104 of the Welfare and Instito-

tions Code. The language of that section is clear and expl¢c1t

Pursuant to Section 11104, an alien, otherw1se gqualified, is

ellglble for aid upon his certification that to the best of hlS
knowledge he is in the country legally and entitled to remain
indeflnltely or if he certifies that he is not under orders for
deportation or if he certifies that he is married to an lnleldual
not under orders for deportatlon.

By requiring an allen seeking to qualify under the second
and third categories to certify that - he is in the country legally,
" defendant lndeed has exceeded the authority granted him by the
Legislature to implement and apply the statute. 0bv1ously, if
the defendant's lnterpretatlon were correct, there would be no

need for the second or third categorles at ali. Under Federal

-



law, it is not ¢ -y aliens lawfully admittou to this country who

may be entitled to aid -- there also may be ihcludcd those aliens

permanently residing in this country under color of law (45 C.F.R.

Section 233.50), and this provides a reason for the legislative

enactment of the second and third categories.

”~

The Court has examined "Alien Status Verification Form
WR6" which defendant requires each county welfare department to
use in seeking verification of an alien's status from the United
States Immigration and Naturalization Service. The form provides
a place wherein the Service may repcrt that it has no record of
the alien, and thereupon aid to the alien is terminated or refused
| This procedure also, in the Court's view, goes beyond
1  the defendan; s authority. The inability to find a record in

-our gigantic bureauéracy of itself should not and does not over~
_come é_pbsitibe certification.

A prellmlnary 1n3unctlon will issue restraining defendant
from further utxllzatlon of his letter of October 31, 1973, |
relating ég Section 11104 of the Welfare and Institutions Code
and his interpfetation of the statute set forth therein, and from
further use of Form WR6 as it presently reads. | '

Plaintiff will be required to post a nominal bond in the

amount of $100.00.

DATED: OEC L& 1574
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JUDGE OF THE SUPERIOR COURT
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